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bear the loss, thus necessarily admitting that the insurance was indemnity 
insurance. They arrived at the conclusion that the one causing the injury 
should bear the loss. The recovery of the whole sum from the wrong- 
doer, then, "only creates an equity between the plaintiff and the insurer, 
to be ultimately adjusted between them." This decision, it would seem, 
might well have entered into the discussion of the court in the principal 
case. 

Judgment — Conclusiveness of Decision of United States Commis- 
sioner on Collateral Attack. — A Chinese person returning to the United 
States from a trip to China claimed to be a citizen of the United States and 
therefore entitled to .enter the country. As evidence in support of this claim 
he produced a certificate of a United States commissioner reciting that 
Lung Wing Wun (whom he claimed to be), a Chinese person, was lawfully 
in the United States, contending that the certificate should be conclusive 
as to his right to remain in this country. The commissioner, however, 
heard other evidence, decided against the claimant's right to remain, and 
ordered that he be deported. On an application for a writ of habeas corpus, the 
question as to the right of the courts to review the findings of the United 
States commissioners was raised. Held, that the jurisdiction of the com- 
missioner depended upon whether or not the Chinese person was a citizen 
of the United States; that if he was a citizen the Chinese Exclusion Laws 
had no application to him and the commissioner was without jurisdiction; 
that the decisions of a United States commissioner are not final, but may 
be reviewed by the courts, and that the status of a party is a question 
that the courts, and not a commissioner, should decide. Ex parte Lung 
Wing Wun (1908), — D. C, W. D., Wash. N. D. — , 161 Fed. 211. 

The authorities are conflicting as to the conclusiveness on collateral attack 
of the decisions of United States commissioners. Some decisions hold that 
all questions of fact relating to the admission of Chinese persons, including 
the question of citizenship, must be decided by the commissioner, and that 
such decision is due process of law; that due process of law does not nec- 
essarily require a judicial trial, and that the decision of the questions 
involved in the admission or exclusion of .Chinese may properly be left to 
an executive officer. United States v. Ju Toy, 108 U. S. 253, 25 Sup. Ct. 644; 
Lent Moon Sing v. United States, 158 U. S. 538, 15 Sup. Ct. 967; In re 
Chin Yuen Sing (C. C), 65 Fed. 571; Pong Yue Ting v. United States, 140 
U. S. 698, 13 Sup. Ct. 1016. Other cases hold that the decision of a United 
States commissioner is reviewable by the courts only in case of manifest 
error. United States v. Chung Fung Sun, 63 Fed. 261 ; Ex parte Jong Jim 
Hong (C. C), 157 Fed. 447; Ex parte Lee Kow, 161 Fed. 592. On the 
other hand, it is claimed that the question of citizenship is a jurisdictional 
question on which the decision of the commissioner is not final, and does 
not constitute due process of law. Dissenting opinion of Mr. Justice* 
Brewer in United States v. Ju Toy, supra; In re Tom Yum (D. C), 64 
Fed. 485. Other cases hold that the act of ■ Congress which attempted to 
make the decision of the commissioner final never became effective, as it 
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depended on a treaty which was never ratified, and that, therefore, the 
courts may review the findings of the United States commissioners. United 
States v. Loo Way (D. C), 68 Fed. 475. That the law on the question 
involved in the principal case is still unsettled is shown by the fact that 
Ex parte Lee Kow, 161 Fed. 592, was decided less than a week after the 
principal case and upon a very different theory. 

Master and Servant — Disobedience of Rules Laid Down by Master — 
Acts of Vice Principal. — Plaintiff was injured while engaged in work 
which he knew was being negligently carried on in violation of the defend- 
ant's rules, but the work at all times was under the direction of the defend- 
ant's foreman. Held, that the master was liable. Wiley v. St. Joseph Gas 
Co. (1908), — Mo. App. — , in S. W. 1185. 

The weight of authority is doubtbless with this case. Where a servant 
is ordered to perform a particular act by one authorized to give orders for 
the master, he is not negligent in doing as directed, even though it is in 
violation of the rules of the master. Pennsylvania Co. v. Roney, Admr., 89 
Ind. 453; Central Railroad v. DeBray, 71 Ga. 406; Kansas City, Port Scott 
& Gulf Railroad v. Kier, 41 Kan. 661 ; Union Pacific Railroad Co. v. Spring- 
steen, 41 Kan, 724; Hurlbut v. Wabash Railroad Co., 130 Mo. 657. In some 
of these cases it will be observed that there is the additional element of fre- 
quent violations of the rule in question. In cases where the master knows 
of the infraction, or where the violation is so habitual or customary that the 
master, is charged with notice, it is usually held that the master has waived 
the rule. In the principal case the court says that a man can serve but one 
master, and if the company places itS servants under a foreman, the orders 
of the foreman are the orders of the master, and if ordered to break the 
rules of the company it is not negligence to obey. All of the authorities, 
however, are not in accord with this doctrine. In New York, Chi. & St. L. 
R. Co. v. Ropp, 76 Ohio St. 449, 81 N. E. 748, the plaintiff, a car repairer, 
whose duty it was to be under cars, agreed in his contract of employment 
that he would see to it that the cars under which he should work were 
guarded with blue flags or lights. A foreman or boss asked him to assist 
in repairing an unguarded car; he obeyed, and was injured. Held that the 
master was not liable, that the regulation was reasonable, that the servant 
had disregarded the terms of his contract, that by so doing he was negli- 
gent, and could not recover. In Keenan v. New York, Lake Erie & Western 
Railroad Co., 145 N. Y. 190, 45 Am. St. Rep. 604, where the rules of the 
company required all work upon cars to be done upon certain repair tracks, 
a gang boss of the master told the plaintiff that he had better do some 
work under a car which was not upon the repair track; held, that the 
master was not liable unless the boss had direct authority to change the 
rules of the company. 

Master and Servant — Liability for Injuries to Third Parties — Acts 
of Servant — Automobile Accident. — Plaintiff was knocked down and run 
over by the defendant's automobile driven by defendant's chauffeur, who had 



